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Introduction 

1. The Regulator published a consultation document Railway Group Standards Code - 
Consultation on Revised Code Proposed by Railtrack, on 14 January 1998. The 
consultation document sought the views of the industry on the proposal by Railtrack's 
Safety and Standards Directorate for a revised Railway Group Standards Code. The 
consultation period concluded on 27 February. 

2. In total 54 responses were received, which are available for inspection in the Library 
of the Office of the Rail Regulator. A list of all respondents is at Appendix A. 

3. This document summarises the responses received, identifies key issues arising and 
sets out the next steps the Regulator is proposing. The respondents in general 
welcomed the notion of decision criteria explicit in the code and the establishment of 
proper processes with the parties' rights and obligations clearly understood. Virtually 
all respondents agreed with the direction of change and none argued that a radically 
different route should be followed. There was, however, criticism of how the 
documentation had been developed and on its perceived lack of clarity. These issues 
are addressed in this response. 
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Key issues arising   

4. The consultation document posed a series of specific questions. Consultees were 
asked: 

(a) whether the proposed Code Decision Criteria are such as to support the 
achievement of the Purpose of the Code as set out in the Network Licence; 
whether the factors relating to the Supplementary Criteria are helpful and 
appropriate in support of the licence requirements; whether the Code Decision 
Criteria are capable of being applied by a wide range of industry parties in the 
ways described in the Code and to suggest any improvements;  

(b) whether the proposed arrangements for industry involvement are likely to be 
effective in enabling the licence requirements for full and fair consideration of 
proposals to be met or whether there are improvements which could be made;  

(c) whether the rules governing Safety and Standards Directorate's discretion 
(including the rapid response procedure) supported by the arrangements in 
respect of appeals and cost allocation provide sufficient assurance that Safety 
and Standards Directorate's discretion will be exercised in a way which is fair 
and transparently so, and to suggest any possible improvements;  

(d) whether the proposed Railway Group Standards Code creates clear, and 
potentially enforceable, obligations on Railtrack's Safety and Standards 
Directorate, and rights for other industry parties; and whether there are any 
specific improvements which could be made to the clarity of the document;  

(e) whether the proposed Code is likely to work effectively in practice, (including 
whether the procedures will be able to effect Railway Group Standards change 
in sufficient time), and whether any of the processes can be simplified;  

(f) whether there are any further representations they wish to make as to the 
compliance of the proposed Code with the requirements of Railtrack's 
Network Licence.  

5. The responses to each of these questions are now considered in turn. 
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Will the Code Decision Criteria enable the purpose of the code to be achieved? 

6. Whilst, in general, the Code Decision Criteria were broadly welcomed, there were 
concerns about their application. Whilst this may be resolved ultimately through the 
development of "case law", it was felt that this issue went to the lack of drafting 
clarity in the Code and that this would need to be addressed by Railtrack. Lack of 
clarity about the way in which Railtrack would apply the Criteria also gave rise to 
concerns about the distribution of the cost of evaluating Group Standards proposals. 

7. The following issues were raised: 

(a) confusion over the hierarchy of categories of Criteria in their application;  

(b) the identification of a Prime Criterion relating to risks being "as low as 
reasonably practicable" ("ALARP") was believed to be wrong as it was felt 
that this was a process not a criterion;  

(c) the ability of Railtrack's Safety and Standards Directorate to shift the 
distribution of costs with a major impact on train operators; 

(d) the consistency and transparency with which decisions will be made; and  

(e) the relationship between the Criteria and Industry Safety Decisions made 
under Attachment C to the Code ("Railtrack Proposals for determination of 
Industry Safety decisions").  

Arrangements for industry involvement in the Railway Group Standards change 
process and consultation 

8. Consultees raised the following issues: 

(a) the composition of the Railway Industry Safety Strategy Committee (RISSC) 
and the Subject Committees was felt not to be representative of the overall 
industry structure;  

(b) the code changes the status of the Subject Committee from an authorising 
body to an advisory body, raising concerns over the transfer of responsibility 
for decisions in respect of proposals regarding Group Standards changes;  

(c) the proposed arrangements were felt to be unworkable, possibly due to the 
Code's perceived illogical structure and drafting; 
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(d) the term of office for the RISSC should be extended to three years to align it 
with the Subject Committees;  

(e) the infrequency with which RISSC meets was seen as presenting problems; 
and 

(f) RISSC should be chaired by someone independent of Railtrack.  

These concerns are understood, and Railtrack Safety and Standards Directorate has agreed 
with ORR to take them on board, with two exceptions: 

(a) the composition of RISSC and the Subject Committees will be drawn from a 
wide representation within the industry. There will, however, be a need to 
confine these bodies to a size which maintains their effectiveness. The 
Directorate will continue to consult with a wider constituency (currently 
approximately 100 bodies are involved in the process) to ensure that all 
relevant views are taken into account; and 

(b) to avoid compromising Railtrack's safety accountability, final decisions must 
be taken by the Safety and Standards Directorate (subject to appeal to the 
Regulator) and for this reason the committees must be advisory in nature 
rather than decision making. 

Rules governing Safety and Standards Directorate's discretion 

9. There was considerable concern from a number of respondents regarding the level of 
Railtrack's impartiality. Many respondents stated that the SSD must be completely 
independent from Railtrack in order to maintain proper impartiality. Their view was 
that the reference to the segregation of the Directorate within Railtrack was 
unsatisfactory.  

10. The "rapid response procedure" was also thought to require specific definition to 
prevent it being invoked when inappropriate. 

Clarity and enforceability of rights and obligations  

11. The earlier points concerning the transparency of the processes were again seen as 
important, with several respondents suggesting drafting changes to improve clarity 
(see also paragraph 13 below). However, it was suggested that any problems with the 
rights and obligations lie not with their clarity but with the impartiality of the 
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processes. The implication is that the more open the process, the more it can be 
trusted. 

Practicability 

12. The general view from respondents was that the proposed process is not dissimilar 
from that currently in operation, and so should operate adequately, Nevertheless, the 
need for transparency was emphasised. However, there were some concerns voiced 
over the effective working of the draft Code due to its structure and format. 

Other points 

The presentation of the draft Code 

13. A number of the respondents expressed disappointment with the structure and 
standard of the draft Code. The overall construction of the document was felt to be 
confusing and unhelpful with a considerable amount of repetition. The phraseology 
was also criticised for being indistinct and lacking clarity.  

Funding of proposals 

14. Almost half the respondents expressed concern about the way in which the cost of 
assessing change proposals would be allocated. Their view was that this would inhibit 
train operators from making change proposals, which might otherwise represent an 
overall benefit to the railway industry and its users. 

15. There was also a common fear among train operators who were concerned that they 
would end up paying twice for the development of change proposals - once through 
access charges and again through the costs of progressing a proposal. 

Appeals 

16. A number of industry bodies suggested that the right of appeal to the Rail Regulator 
should not be restricted to "Railway Operators" and should, instead, be extended to 
any body which could be materially affected by the introduction of a revised standard. 
However, the current requirements of Railtrack's Network Licence restrict the right of 
appeal under the Code to "participating Railway Operators". This is defined as any 
person who is a licence holder or who has applied to be a licence holder and whose 
application has not been withdrawn or rejected. Therefore any extension to the 
constituency of those able to appeal to the Regulator would require a modification to 
Railtrack's Licence.  
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17. It was also suggested that the current appeal timescales were not sufficiently long 
given the possible complexity of the issues raised. Many respondents sought an 
extension from the existing 21 days to a period of 56 days. It was not clear whether 
Consultees fully appreciated that the timescales refer to the notification of an appeal, 
rather than necessarily the submission of all the supporting arguments and documents. 
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Key issues to be resolved 

General points 

18. The consultation responses raise a wide range of issues, some quite detailed and 
specific. Others are primarily matters of clear or robust drafting. It is clearly important 
that a Code which sets out specific rights and obligations, with redress provisions 
built around those rights and obligations, is clear and robust so as to inspire the 
confidence of those who have to use it. We note, for example, that one respondent 
expressed surprise that the Code was submitted for consultation in its present form. 

19. Respondents also raised significant concerns in a number of critical areas of the code, 
and related aspects of its operation. Some commented that the explanatory notes do 
not provide an accurate or clear synopsis of the code (simply duplicating the text at 
times) and suggested that, in revising them, a flow chart could be added outlining the 
process and how the functional bodies involved (ie, RISSC, S&SD, Subject and 
Drafting Committees) relate to each other. 

20. The issue for the Regulator now is whether, in the light of comments made by 
consultees, he is able to confirm that the draft Group Standards Code as proposed is 
compliant with Railtrack's Licence obligations. We are currently of the view that, 
without some further improvements to certain aspects of the Code, it is not yet fully 
compliant. The Regulator has invited Railtrack to respond to the key areas of concern 
summarised in this document and listed below. Their response is included in this 
document - see paragraphs 24 and 25, 27, and 29 below.  

21. Whilst the following key areas appear to the Regulator to be the main issues that will 
need to be resolved in order that the Code fulfils Railtrack's obligations under the 
Licence, it must be emphasised that Railtrack should also focus on the detailed 
comments made by consultees and the specific issues of drafting and interpretation 
which they have raised. It does not appear to the Regulator to be necessary to list 
these individually here. 

Code Decision Criteria 

22. A significant level of concern was raised in relation to the hierarchy of the different 
categories of criteria in the Code which would be used to evaluate change proposals. 
Respondents found the structure of effectively four levels of criteria confusing and 
questioned how, in practice, these levels would relate to each other. 
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23. These concerns seem to focus on:  

(a) whether the initial criterion (paragraph 4.2.1) and the prime criterion 
(paragraph 4.2.2) are consistent with the purpose of the Group Standards Code 
in paragraph 3 of Railtrack's Licence Condition 3 (which states that the 
"purpose is to ensure the safe operation of the licence holder's network and 
railway assets used or to be used on or in connection with the licence holder's 
network...");  

(b) how Railtrack would apply the supplementary criteria;  

(c) the relationship between the supplementary criteria and the additional factors 
in paragraph 4.3 of the draft code;  

(d) the relationship between the criteria and Attachment C to the Code, Railtrack 
Proposals for Determination of Industry Safety decisions.  

24. Railtrack Safety & Standards Directorate proposes to issue a "Green Paper" on 
"Safety Decision Rules" by the end of June, following initial consultation with HSE 
and ORR. Railtrack believes it necessary to have clear, explicit and workable rules for 
making safety decisions so that the Safety & Standards Directorate can be fair, and be 
seen to be fair, with respect to these matters. The "Green Paper" will put the rules 
more in context with the legislative requirements for making safety decisions, 
addressing the uncertainties in the use of Quantitative Risk Analysis (QRA) and Cost 
Benefit Analysis (CBA) for informing safety decisions, highlighting good and bad 
practice in the use of these techniques and emphasising the need for good 
management judgement to be the overriding principle.  

25. Following comment from the industry on the "Green Paper", a "White Paper" will be 
issued containing the final proposals. Once any comments on the White Paper have 
been received and considered, a revised Railway Group Standard will be issued for 
consultation. This may be accompanied by a guidance document containing 
supplementary material. Railtrack believes that a successful conclusion of this process 
will make the application of the supplementary criteria clear. Indeed, experience and 
"case law" should enable Railtrack to deal positively with the concerns expressed 
about how they will apply the supplementary criteria and how these relate to the 
additional factors in paragraph 4.3 of the draft code (see paragraph 23, above). In the 
meantime, Railtrack intends to progress the revisions to the Code in a way which is 
'open' and transparent. 
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Costs of determining a proposal  

26. There was some confusion in the minds of respondents about the charging regime 
which had been proposed. Railtrack have confirmed that the original draft Code 
covered the costs of developing proposals and did not affect the costs of 
implementation which will be determined by the appropriate contracts between the 
parties involved. 

27. Railtrack have now reconsidered the rationale for charging industry parties a 
proportion of those costs borne by Railtrack in the development of proposals. They 
have concluded that this work seldom generates significant costs, the proposed 
process was likely to be unwieldy and it was sending the wrong signals to the industry 
at large. They have now agreed to withdraw the proposal to apportion costs arising in 
developing proposals, so that under the revised Code all such costs will in future be 
borne by Railtrack. This has been welcomed by the Office of the Rail Regulator. 

Drafting and construction of the Code  

28. A wide range of respondents raised concerns over the drafting and general layout of 
the Code, suggesting that both could be simplified and improved. In particular, there 
were concerns about the lack of clarity in the language used, which was not helped by 
the inclusion in many places of quasi- legalistic phrases which only added to the 
opaqueness. Indeed, a number of respondents suggested that the whole Code needed 
to be subject to a proper legal review of the drafting to improve clarity and deal with 
inconsistencies. 

29. Railtrack Safety & Standards Directorate accepts that the current document requires 
to be further reviewed to improve clarity. The Code itself is of necessity couched in 
legal or semi- legal terms since it defines rights and obligations and is a legal 
document made under Railtrack's Licence. Railtrack will, as far as possible, integrate 
the Code and the Explanatory Note using the Railtrack Track Access Conditions as a 
model.
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Next steps   

30. The Regulator has asked Railtrack to address the above key issues, and the detailed 
comments made by consultees, and to revise the draft Code so as to reflect the 
responses to the consultation. His broad conclusion is that, subject to the key issues 
being satisfactorily addressed, having regard to the broad industry consensus on the  
direction of change, there is merit in moving quickly to promulgation of the Code. 
The effects of its provisions can then be tested in practice and measured by the 
standard of whether they can be shown to have produced real improvement. The 
significance of some of the more contested issues is also likely to be better tested by 
practice in employing the Code than by further textual debate.  

31. The Regulator, therefore, proposes that the revised Code should be reviewed in two 
years in the light of this experience. If it becomes apparent that there are particular 
problems with the operation of the Code within the two year period Railtrack should 
consult quickly and widely with industry parties in order to decide whether urgent 
action should be taken to correct the problem.  

32. Accordingly the Regulator has asked Railtrack to submit a revised Code with a view 
to that revised Code being formally promulgated. Having received written assurances 
from Railtrack that it intends to comply with that request and fully to address 
consultees' responses, (Appendix B), he is not minded to take further enforcement 
action for the time being. Railtrack anticipate publishing the Code this week and will 
circulate it to, amongst others, all parties to which this document is being sent. 
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Appendix A: List of Consultation Respondents  

ADtranz (ABB Daimler-Benz Transportation (UK & Ireland) Ltd) 
Amey Railways Ltd 
Angel Train Contracts Limited 
Associated Society of Locomotive Engineers & Firemen 
Association of Train Operating Companies Ltd 
Balfour Beatty Rail Renewals Limited 
Bombardier Prorail Limited 
British Railways Board 
Brush Traction 
Cardiff Railway Company Limited 
CEDG York Ltd 
Centrac Limited 
Chartered Institute of Transport in the UK, The 
Chiltern Railway Company Limited, The (Production Director) 
Chiltern Railway Company Limited, The (Safety Advisor) 
English Welsh & Scottish Railways Ltd 
Eurostar (UK) Limited 
Forward Trust Rail Limited 
Freightliner Limited (Loss Control Manager) 
Freightliner Limited (Director of Strategy) 
GEC Alsthom Traction Limited 
Great Western Trains Company Limited 
Great North Eastern Railway Ltd 
Health & Safety Executive 
Interfleet Technology Ltd 
Jarvis Facilities Limited 
John Mowlem & Company PLC 
London Transport 
LTS Rail Limited 
Merseyrail Electrics Limited 
Metro (West Yorkshire Passenger Transport Executive) 
Midland Main Line Limited 
Nexus (Tyne and Wear Passenger Transport Executive) 
North Western Trains Company Limited 
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Office of Passenger Rail Franchising 
Parliamentary Advisory Council for Transport Safety 
Porterbrook Leasing Company Ltd 
Rail Freight Group 
Railtrack PLC (Regulatory Relations) 
Railtrack PLC (Engineering & Production) 
Railway Industry Association 
Regional Railways North East Limited 
Sema Group (BR Business Systems Ltd) 
Serco Railtest Limited 
Silverlink Train Services Limited 
South West Trains Limited 
Strathclyde Passenger Transport 
Thames Trains and Thameslink (joint submission) 
The engineering link Limited 
Virgin Trains 
Wales & West Passenger Trains Ltd 
West Anglia Great Northern Railway Limited 
Westinghouse Signals Limited 
WS Atkins Rail Limited 
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Appendix B: Letter from Railtrack to the 
Regulator 
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